department at Torres' home, and Stonehouse listened on an extension
phone.  Tr. 62, 92-93, 111, 268. Torres agreed that Haro should not cut
the car alone.  Tr. 92-93, 111. Haro did not discuss the events with
Cothern, the shift boss, and Stonehouse's supervisor. Tr, 66, 316.
Torres testified that Haro was acting according to instructions when he
called him at home. Tr. 93.  He stated that if dump mechanics cannot
work out problems with the shaft foreman and shift boss, they are to
call him, or his supervisor, Navarro.  Id. Navarro also testified that
mechanics are to call if they have problems, but are encouraged to try
to work, out problems with those on the spot. Tr. 132.

The day after the B.O. incident, Haro was directed to tie a tail
light onto a railroad car that did not have a special bracket for a
light.  Haro protested, stating that it was against company policy to
tie lights on cars and that a car with brackets should be moved to the
end of the train.  Haro did, however, attach the light.  The judge found
-that it was company policy to tie on a light if so ordered and to log
this for a supervisor's benefit.  3 FMSHRC at 2423.

Shortly after these incidents Haro was removed as a dump mechanic
on the swing shift and assigned to work in shafts and dumps on the day
shift, when he would be supervised by a foreman from his own department.
Haro earned less on the day shift than he had on the swing shift.  Tr.
21, 317-18.

In his decision, the judge found Haro's refusal to cut the B.O. car
was based on a reasonable, good faith belief in a hazard, and, there-
fore, that the refusal was protected activity under section 105(c) of
the Mine Act.  3 FMSHRC at 2424. The judge found no protected activity
in Haro's protest concerning tail lights because be was "unable to see
that Haro's perception of a safety hazard was a reasonable one." JW.
(Haro did not petition for review of the judge's finding of no protected
activity in this incident, and, in any event, the evidence supports the
judge's finding.)  The judge determined that. Haro's transfer to a
different shift was motivated in part by the protected activity in the
B.O. car incident.  He stated that the tied-on lights may also have
motivated the operator, but concluded:

[Magma] has failed to meet its burden of persuasion
that Haro's action in tying on.the JLight under protest
would have itself warranted the adverse action.  I,
therefore, conclude that Magma's transfer of Haro to
another shift and position constituted discriminatory
conduct in violation of the Act.

3 FMSHRC at 2425 (emphasis added).

Magma admits that Haro's refusal to cut the B.O. car was protected
activity (Br, at 13), and conceded below that the B.O. car and tail
light incidents "were factors 'in some part1 in the determination to
transfer" Haro.  Post-hearing Supp. .br. at 3.  Thus, Magma concedes a
prima facie case as to the B.O. car incident. Magma, however, contends
that it successfully defended against that prima facie case by showing
it would have transferred Haro in any event for legitimate reasons alone.ift with   no  supervisors  from  the mechanical department,
